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ANTI-MONEY LAUNDERING — GUIDANCE FOR INSOLVENCY
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This guidance, which is specific to money laundering issues likely to arise in the context of insolvency
practice, should be applied together with the generic CCAB-I guidance “ Anti-Money Laundering
Procedures, Republic of Ireland” and “ Anti-Money Laundering Guidance, Republic of Ireland”, most
recently revised in September 2005.
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INTRODUCTION

1 This guidance, which is specific to money laundering issues likely to arise in the context of
insolvency practice, should be applied together with the generic CCAB-I documents “ Anti-
Money Laundering Procedures, Republic of Ireland” and “Anti-Money Laundering Guidance,
Republic of Ireland”, most recently revised in September 2005, which contain the general
guidance for the accountancy profession on this topic.

2. The statutory framework obliges designated bodies to put in place procedures for the
prevention, detection and reporting of suspicions of money laundering offences or the offence
of financing terrorism. Designated bodies, which category includes accountants, are required to
comply with that statutory framework when carrying out specified activities.

3. A number of changes will be made to existing legislation in early 2009 as a consequence of the
implementation in Ireland of the “3" Anti-Money Laundering Directive” (2005/ 60). Those

changes may require consequential changes to this guidance.

4, The Criminal Justice Act 1994 (Section 32) (Prescribed Activity) Regulations 2004 — S.I. 3 of
2004 — define the activities in the context of the accounting profession as “those...relating to
the carrying on of the profession or trade of an accountant (other than an accountant who
provides a service, in hisor her capacity as an accountant, to a person who employs him or her
under a contract of services...” Insolvency-related work performed by an accountant would fall
within this definition.

5. Each firm of accountants must have anti-money laundering procedures specifically in respect
of:

* reasonable measures for knowing the firm’s clients and client identification;
* record keeping:

* reporting suspicions of money laundering and financing terrorism; and

* education and training of principals and staff.

The overall objective of these sets of procedures, considered in greater detail within the
CCAB-I September 2005 guidance, is to ensure that the firm complies with the relevant
legidlation.

6. The guidance in Paragraphs 8 to 23 is concerned principally with those matters most likely to
affect accountants acting as insolvency practitioners. These relate to identification, reporting
suspicions, and avoidance of prgjudicing an investigation.

7. Due to the complexities and ambiguities of the legidation the legal position in many
areas/certain circumstances may not be clear. Practitioners may need to obtain legal advice
and/or clarification from the High Court (“the Court”) .



IDENTIFICATION

8.

10.

11.

12.

13.

14.

Practitioners should commence identification procedures at their initial contact with the
company. Thiswould include, for example, accepting instructions from directors to take steps
to place a company into liquidation or to accept appointment as independent reporting
accountant under Section 3, Companies (Amendment) Act, 1990.

Where the practitioner is appointed by Court order without any prior involvement with the
insolvent company, reliance on the order of appointment or winding-up order is considered to
be sufficient evidence of identity. Thiswould apply to the following cases:

e Appointment as provisional liquidator by order of the Court;

e Appointment as liquidator in awinding up by the Court (including by order following
an examination); or

e Appointment as examiner by order of the Court.

Generally, the debenture under which the practitioner is appointed as receiver will refer to the
receiver as agent of the company. Accordingly, prior to accepting that appointment, it would be
appropriate for the practitioner to carry out the relevant identification procedures in respect of
the directors of the company to which he/she isto be appointed.

Financia institutions are themselves designated bodies and, therefore, required to establish and
operate the procedures set out in paragraph 5 above. Where the practitioner is appointed
receiver, whether over a specific property or al the assets of the company, the appointment is
by an individual financial institution and it is that institution which is the receiver’s client, not
the company.

Where the holder of the debenture under which the receiver is appointed is an individual or an
entity which isnot afinancia institution, the practitioner should carry out the relevant
identification procedures on their initial contact with the debenture holder.

In amembers’ voluntary liquidation, where the member is appointed by aresolution of the
company in general meeting, the relevant identification procedures would be obtaining a copy
of the Articles and Memorandum of Association of the company, checking those details against
the company’ sfilein the Companies Registration Office, establishing the identity and addresses
of the directors by reference to passports, utility bills, etc., as set out in the generic guidance,
and (in appropriate particular circumstances) establishing the identity of some/all of the
company’s members other than the directors.

In acreditors voluntary liquidation where the practitioner nominated by the members of the
company is appointed liquidator, the procedures specified in Paragraph 13 apply. Where the
liquidator is appointed by decision of the meeting of creditors convened under Section 267,
Companies Act, 1963, the practitioner is appointed to a company which has already been placed
in liquidation by resolution of its members. Therefore, the practitioner carries out appropriate



15.

identification procedures regarding the company. It may be necessary to check the identify of
(some) members of the company if those persons are creditors of the company according to the
Statement of Affairsand it is probable a distribution will be made to that category of unsecured
creditors.

Where practitioners are providing services outside of formal insolvency proceedings, they
should identify those parties entering into a contractual relationship with them. For example,
where work isto be carried out for one party (e.g. a creditor or investor) in respect of a
company, and both the investor and the company sign the letter of instruction, both the investor
and the company must be identified. Where instructions letters are received from a group of
creditors or investors, it will normally be sufficient to identify those parties who act on behalf of
the group and enter into a contract with the practitioner (i.e. sign the letter of instruction), such
as the agent or trustee.

REPORTING SUSPICIONS

16.

17

18.

19.

The generic CCAB-I guidance, most recently revised in September 2005, deals with reporting
of suspicions. The requirement to report relates to suspicion of any criminal activity resulting
in proceeds, or cost savings, or involving financing terrorism, regardless of who may have
committed the offence, or where it was committed, if the conduct would have been criminal if
undertaken in the Republic of Ireland. The reporting obligation arises when the practitioner
becomes suspicious, not when the conduct occurred.

Practitioners need to be aware that, in circumstances where they suspect the assets of a
company to which they have been appointed may be tainted by criminality, selling those assets
may itself constitute an offence under Section 31, Criminal Justice Act, 1994 (“the 1994 Act”).

A smilar situation arisesif a practitioner is suspicious that the funds offered to purchase a
business or assets are of criminal origin.

Thereis clearly scope for conflict between a practitioner’s duty to achieve the best results for
creditors and the obligations imposed on practitioners by the 1994 Act, as amended. However,
in view of the criminal sanctions attached to, for example, committing a money |aundering
offence or failing to report suspicions of money laundering or financing terrorism, it is probable
that the latter will prevail. Practitioners may, in particular circumstances, wish to obtain legal
advice and/or seek the directions of the Court.

PREJUDICING AN INVESTIGATION

20.

21.

Section 58 of the 1994 Act establishes the offence of ‘prejudicing’ an investigation. This
offence arises under Section 58(2) when a person, knowing that a report has been made under
subsections (1) or (2) of Section 57, makes any disclosure likely to prejudice any investigation
arising from the report into whether an offence has been committed under Section 31 or 32 of
the 1994 Act.

There are, however, two stated defences upon which a person may rely in the context of Section
58:



e that he/she did not know or suspect that the disclosure to which the proceedings relate
was likely to prejudice the investigation (Section 58(3)(a).)

e that he/she had lawful authority or reasonable excuse for making the disclosure (Section
58(3)(b).)

COMPANY ISDESIGNATED BODY

22.

23.

A practitioner appointed to a company which itself is a designated body will, if becoming
responsible for the company’ s operation, need to be satisfied:

e the company has appropriate procedures in place to ensure its compliance with the
statutory framework; and
e these procedures continue to function during the term of the practitioner’ s appointment.

W here the practitioner has suspicion of a money laundering offence or financing terrorism
he/she is obliged to report this even in circumstances where the designated body hasreported/is
about to report the suspicion.

OTHER REPORTING OBLIGATIONS

24,

25.

Insolvency practitioners are subject to various statutory obligations. For example, Section 56,
Company Law Enforcement Act, 2001, requires the liquidator of an insolvent company to
report on the conduct of the company’ s directors. When making such reports the practitioner
needs to be aware of the dangers of prejudicing an investigation as discussed in Paragraphs 20
and 21 above.

The practitioner may wish to ask the Financial Intelligence Unit, An Garda Siochana, asto
whether he/she may refer in, for example, a*“ Section 56 report”, to significant mattersraised in
the “suspicious report” previously made to that Unit.



